Challenging a Will

In Victoria, like in other Australian jurisdictions, “an eligible person” person can
apply to the County Court or Supreme Court for a redistribution of a deceased
person’s estate in their favour if they believe that the deceased person had a
responsibility to provide for them, and did not do so. A challenge to a deceased
person’s estate in this regard is under the family provision laws.

The family provision laws are governed by Part IV of the Administration and
Probate Act

1958 (Vic). 2015 changes to this area of the law have narrowed who can
challenge a deceased Will. An "eligible person" who can challenge a will now
broadly is:

1. A spouse or domestic partner of the deceased at the time of the deceased
death.

2. A former spouse or domestic partner of the deceased at the time of the
deceased death if no property settlement had been reached for the
purposes of the Family Law Act 1975.

3. Achild, stepchild, or person who believed they were a child, provided that
person:

e is under 18 years or age;
e is between 18 and 25 years of age and is a full time student; or
o has a disability.

4. A further class of individuals that includes a child, stepchild that are not
included in the above definitions, a grandchild, a registered caring partner,
a spouse or domestic partner of a child of the deceased, and a member
of the deceased’s household.

The 2015 amended laws also remove the requirement for an adult child to be
financially dependent on the deceased at the time of their death. However, in
determining the amount of the provision to be made for an adult child, the Court
must have regard to the "degree to which [the person] is not capable, by
reasonable means, of providing adequately for [their own] proper maintenance
and support." This is likely to also limit the provision to an adult child.

Process of challenging

The usual process is making an application to the courts against the executor
of an estate. The application, which has a number of legal steps and
requirements including for various documents and material to provided to the
court and the other party, once filed, makes its way through the court system.
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In an attempt to settle the dispute, the court usually orders a meditation of the
dispute after the initial flurry of documents and material is filed. A large
percentage of estate disputes do settle at mediation thereby limiting the
financial and non-financial impost on the parties.

Where a dispute does not settle at mediation, it is listed for a trial (hearing)
before a judge where, with a goal to persuade the judge to decide the dispute
in their favour, both parties present their case and evidence as well as test the
other side’s arguments and evidence. Between mediation and a trial, the
parties usually have further material to prepare, exchange and file with the
court.

As family provision proceedings are civil litigation proceedings, as well as the
litigation being time consuming, invariably the parties will have significant legal
costs (not to mention the non-financial costs of a litigation).

Questions to be determined

The threshold legal questions the court must decide in a family provision
proceeding involving a challenge to a Will are:

1. Did the Deceased, at the date of their death, have responsibility to make
provision for the proper maintenance and support of the person making the
application?

2. If so, did the Deceased, in the distribution of his/her estate make adequate
provision for the proper maintenance and support of the person making the
application?

3. If not what is the amount of provision (if any) that the Court should order?

In answering question three, the courts apply a number of factors in the
Administration and Probate Act 1958 including:

. Considering the deceased's Will where there is one;

. Considering the nature of the deceased relationship to the person making
the claim;

. Considering the evidence, if any, of the deceased’s intentions for making
the decisions they did;

. Having regard to the nature of the estate including its value;

. Considering the obligations the deceased had to other beneficiaries; and

. Having regard for the financial resources of the parties and any special
needs or requirements.
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As it would be apparent from the preceding discussion, a legal challenge to a
Will is complicated requiring specialist legal advice. In this respect, we are well

placed as we have acted in the Supreme and County Courts for parties making
claims as well as defended claims.

Please contact us if you need further information.

Pranesh Lal
Lyttletons Lawyers

Lyttletons § Lawyers

© 2017 Lyttletons Lawyers



